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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
Plaintiff/Appellee,
v.
CaseNo.20030019-CA

LUIS A. GUZMAN
Defendant/Appellant.

SUMMARY OF THE ARGUMENTS
Appellant Luis Guzman properly preserved the argument that the prejudicial harm
of evidence that Claryn Miller was absolutely certain of her identification of Mr. Guzman
outweighed any potential probative value of this evidence. This argument was preserved
both in the written motion to exclude this evidence and in the oral argument on the
motion. R. 72-74, 253 [19]. Also, the trial court had the opportunity to consider this
issue, and it made a ruling addressing the issue. R. 253 [21-22]. Further, even if the issue
was not preserved, it was plain error. And so, the issue should be reviewed by this Court.

ARGUMENT
THE UNFAIR PREJUDICE ISSUE WAS PRESERVED BOTH IN MR,
GUZMAN'S WRITTEN MOTION TO SUPPRESS CONFIDENCE
TESTIMONY, AND IN HIS ORAL ARGUMENTS
Contrary to the State's allegation, Appellee's Br. 26, Mr. Guzman preserved the

argument that testimony of Ms. Miller's confidence in her eyewitness identification was
unfairly prejudicial pursuant to Rule 403 of the Utah Rules of Evidence. This argument
was specifically preserved by written motion and during oral argument. R. 73, 253 [19].
Also, the judge had a fair opportunity to consider the prejudice problem in ruling on the
admissibility of the confidence evidence. R. 253 [21]. This is shown by a review of the
record.
First of all, Mr. Guzman preserved the unfair prejudice claim in his written
"Motion in limine to Preclude Reference to Eyewitness Confidence in Identification of
Defendant." R. 12-1 A. In the motion, he emphasized that the danger of unfair prejudice
of confidence testimony outweighs its probative value. He argued:
[Testimony concerning the eyewitness' opinion of the accuracy of the
identification depends for its relevance on the proposition that the
eyewitness' subjective certainty is probative on the issue of the eyewitness'
accuracy. In fact, science has demonstrated that the opposite is true: that
there is no correlation between the expressed level of certainty by an
eyewitness of the accuracy of her identification and the likelihood that the
identification is indeed accurate. The assertion that confidence indicates
accuracy is simply wrong.
R. 73 (study citations omitted). Besides this, Mr. Guzman emphasized a second time that
confidence testimony generates heavy prejudice:
[T]he "confidence equals accuracy" misconception is particularly
prejudicial because it reinforces and exploits juror misconceptions about
the eyewitness process. See, e.g., Kassin & Bardollar, The Psychology of
Eyewitness Testimony: A Comparison of Experts and Prospective Jurors.
22 J. Applied Psychology 1241 (1992) (over half prospective jurors believe
confidence predicts accuracy).

2

R. 73. In fact, the prejudice caused by confidence testimony is the crux of the motion.
While it is true that the phrase "Rule 403" was not included in the written motion,
the language of the Rule was used throughout the motion, and the potential violation of
the Rule is the very basis of the motion.1 The motion requests that the trial court
"admonish the prosecution not to elicit any comment on" the eyewitness' confidence in
her identification, or "refer to confidence in argument of this case." R. 74. This is
because, the motion states, it has been scientifically shown that there is little probative
value in such evidence, but juries give such evidence great weight. R. 73. And so, such
evidence is heavily prejudicial.
This argument uses the key language of Rule 403. Rule 403 specifically provides
that:
Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative evidence.
Utah R. Evid. 403 (2003). And, all of these points, especially prejudice and the lack of
greater probative value, are included in the motion.
Further, the unfair prejudice concerns of Rule 403 were part of the oral argument
on the motion. In fact, the defense counsel focused on the lack of probative value
compared with the heavy potential for prejudice. R. 253 [13-21]. The defense counsel
1

Arguing the substance of a statute is sufficient for preservation purposes. Utah
Associated Municipal Power Systems v. Public Service Comm'n of Utah. 789 P.2d 298, 300
(Utah 1990).
3

quoted from State v. Long. 721 P.2d 483,491 (Utah 1986), saying:
Research has also undermined the common notion that the confidence with
which an individual makes an identification is a valid indicator of the
accuracy of the recollection... [i]n fact, the accuracy of an identification is
at times inversely related to the confidence with which it is made....
Although research has convincingly demonstrated the weaknesses inherent
in eyewitness identification, jurors are, for the most part, unaware of these
problems
Moreover, the common knowledge that people do possess
often runs contrary to the documented research findings.
R. 253 [19].
Finally, the trial court had the opportunity to weigh the issue of whether the
danger of prejudice outweighed the probative value of the confidence evidence. The
defense counsel submitted this issue for the court's consideration, Id_, and then the court
ruled that cross-examination and a jury instruction would be sufficient to address any
prejudice problem. R. 253 [21-22]. This shows that there is no preservation problem in
this case. After all, a principal reason for requiring preservation is to allow the trial court
the first opportunity to rule on the matter. State v. Holgate. 2000 UT 74, Tfl 1,10 P.3d
346. Because the trial court did this, the issue is now preserved for review by this court.
In sum, Mr. Guzman argued the substance of Rule 403 in his written motion and
during oral argument. And then the trial court ruled on the issue. So, the issue is
preserved for appeal.

CONCLUSION
In light of the above, Mr. Guzman respectfully requests that this Court review the
4

Rule 403 issue in this case.
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